
Sickness and Holidays Don’t Mix!

Can employees who are sick during annual leave retake the time off as annual leave at a later date? 
And, how much annual leave can employees carry over into a new annual leave year during a long 
term sickness period?

Meet the panel

Introduction: 

David began this month’s discussion by 
highlighting what a problematic issue 
it is for employers: “In my experience, 
managers get so exasperated when 
employees take excessive amounts 
of time off sick.  Not only does the 
manager have to juggle workloads, link 
in with medical advisors and manage 
the situation but it seems with various 
complex legal developments, the 
business may have to pick up the cost 
of annual leave periods during sickness 
when really all they want to say is “No, 
you’ve lost your annual leave, tough 
luck!” 
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Can an employee simply tell their 
employer they were sick during a 
period of annual leave and therefore be 
entitled to take those days as annual 
leave at another time?

Ruth: The European Court of Justice (ECJ) rulings in HM Revenue 
& Customs v Stringer and others (2009) and Pereda v Madrid 
Movilidad (2009) cases, took the view that where employees can 
prove they were indeed incapacitated during the proposed annual 
leave period, they should be able to have the days in question 
treated as sick days and be able to take the days as annual leave at 
another time.

Hema: The days in question should only be reclassified as sickness 
for the days the employee can prove they were incapacitated with 
supporting medical evidence such as a GP’s Fitness Statement. 

Even for cases of less than eight days which would normally just be 
supported by the employee self-certifying the sickness absence,  
where the employee cannot evidence the sickness days as 
appropriate, the days should remain classed as annual leave.  
The employee should only be classed as ‘sick’ during a holiday 
period in a situation where they would be unfit for work as per 
normal sickness procedure. An employee merely not ‘enjoying’ their 
holiday due to a condition which would not render them unfit for 
work is not entitled to retitle holiday leave as sickness leave. 

Toni: It would be appropriate for employers to ensure this 
approach is made clear to employees and is incorporated into their 
contracts of employment.  They need to make it clear that there is 
a requirement to produce a fitness certificate if they are claiming 
sickness throughout a period of annual leave. 
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What about cases where 
the sickness period 
spans more than two 
annual leave periods. 
Does the leave carry 
forward for an unlimited 
time?

Manthan: The purpose of the cut-off 
period for holiday carrying over is due to the 
nature of holiday leave. Holiday leave has 
a two-fold purpose of enabling the worker 
to rest and to enjoy a period of relaxation. 
The former purpose is lost if the holiday 
is carried over indefinitely. The Advocate 
General, in her opinion, suggested that the 
period be 18 months.

Ruth: In the KHS AG v Schulte (2011) 
case, it was confirmed that the permitted 
carry over period should be substantially 
longer than the reference period in which 
it was granted.  In this particular case, 
the employer had a provision within the 
contract which cancelled any untaken 
annual leave 15 months after the end of 
the leave year in which it was accrued. This 
was confirmed as being an acceptable 
provision. In cases of long term sickness 
absence the 15 months in the Schulte 
case was a useful indication of the period 
tribunals will apply and will help serve as 
a minimum benchmarking point for such 
cases, particularly where contracts of 
employment remain silent on how accrued 
annual leave will be treated. 

To summarise

Employers are advised to ensure their 
employees are aware of the need to 
provide medical evidence to justify periods 
of sickness during annual leave.  If the 
employee can’t provide this evidence then 
employers can legitimately still recognise 
the days in question as annual leave days.  
In cases of long term sickness absence, 
20 statutory annual leave days continue to 
accrue each year.  It is unclear at what point 
such annual leave is no longer recognised 
but the period concerned should be 
relatively substantial.  This is a complex area 
of employment law and it is recommended 
for employers to ensure they are fully 
informed and clear on the best approach 
to take.
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So what about carrying over annual 
leave from one leave year to the next in 
long term sickness absence cases? 
 
David: In the case Sood Enterprises Ltd v Healy (2013) the 
Employment Appeal Tribunal (EAT) confirmed in sickness cases 
that the 20 days annual leave for full time employees, provided as 
a result of the Working Time Directive, should be allowed to carry 
over from one annual leave year to the next.  The case further 
clarifies that the additional eight days annual leave that full time 
employees are entitled to under the Working Time Regulations 
1998, do not carry over in to the following annual leave year.  

Hema: Employers should consider what is stated in the employee’s 
contract of employment.  If the employer has an agreement where 
annual leave will be allowed to carry over, then they will not be able 
to rely on the EAT ruling and will need to honour the agreement 
allowing the annual leave to be carried over.
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